Austin Powder, concludes that since the record is absolutely void
of any evidence even suggesting the existence of an implied or express
contract between Austin Powder and Doan Coal requiring the provision of
services, MSHA has failed to establish Austin Powder was an independent
contractor as defined by the Act.  Since Austin Powder does not otherwise
fall within the Act's definition of "operator," it maintains that it
was not subject to MSHA's jurisdiction.

Austin Powder argues that on the facts of this case, those individuals
who allegedly committed the cited violations were, as a matter of law,
Doan Coal Company employees, and not employees of Austin Powder.  In support
of this argument, Austin Powder argues that the express terms of the service
agreement clearly and unambiguously state that while the Blaster Lucas
and his crew were on Doan Coal property they were for all intents and
purposes Doan Coal employees.  Doan Coal had the sole right to supervise
and control the activities of Lucas and his crew, and Doan Coal performed
all the drilling and decided how many holes to drill, the depth of the
holes and the location of the holes (Tr. 410).  Doan Coal had the right
to supervise the details of the blasters' work and when a question arose,
the blaster looked to Doan Coal for direction (Tr.

Austin Powder asserts further that Courts have long held that the
paramount consideration in determining whether an independent contractor or
an employer-employee relationship exists is who has the right to control
and supervise the details of the work activity.  See e.g. Joint Council
of Teamsters No. 42 v. N.L.R.B.. 450 F.2d 1322 (D.C. Cir. 1971); Assoc.
Independent Owner-Operators, Inc. v. N.L.R.B. , 407 F.2d 1383 (9th Cir. 1969).
In this case, given the service agreement's clear languages and the actual
uncontradicted testimony of the witnesses, Austin Powder concludes that
it is clear .that Lucas and his crew were., as a matter of law, Doan Coal
employees and accordingly, Austin Powder cannot be held subject to
MSHA's jurisdiction.

Finally, Austin Powder maintains that MSHA's latest policy memorandum
concerning the identification of independent contractors under the Act
makes it clear that Austin. Powder falls outside the scope of an "operator"
as defined by the Act.  Under this memorandum, before a company will be
considered an independent contractor for the purposes of the Act, it must,
inter alia, perform both drilling and blasting services, the precise services
which a contract blaster provides.  Austin Powder notes that it is significant
that MSHA chose the conjunctive in this subsection, but in all other
subsections where more than one factor was listed chose the disjunctive,
thereby clearly intending to include the definition of an independent
contractor only to those companies which provide both drilling and blasting
services.  Since it is not a contract blaster,  Austin Powder concludes
that it falls outside of MSHA's own criteria for determining whether an
individual is an independent contractor and is not subject to MSHA's
jurisdiction.
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